To: jeevacation@gmail com[jeevacation@amail.com]; jeffrey E.[jeevacation@agmail.com]
From: Halperin, Alan S
Sent: Wed 9/17/2014 1:16:58 PM

Subject: RE: Elkins Case

Ahh . ... | have the same guestion, It was not in the Fifth Circuit decision. | am pulling up the Tax Court
decision and will let yvou know.

Alan 5. Halperin | Partner
Paul, Weiss, Rifkind, Wharton & Garrison LLP

From: jeffrey E. [mailto:jeevacation@gmail.com]
Sent: Wednesday, September 17, 2014 9:07 AM
To: Halperin, Alan 5

Subject: Re: Elkins Case

what was the discount???

On Wed, Sep 17, 2014 at 838 AM, Halperin, Alan S wrote:

Here it is.

Estate of Elkins v. Commussioner
Sth Cir.
Mo, 13-60472

Sept. 15, 2014

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIRTH CIRCUIT

M, 1360472
United States Court of Appeals Fifth Circuit

ESTATE OF JAMES A. ELKINS, JR., Deceased:;
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MARGARET ELISE JOSEPH, and LESLIE KETTH SASSER, Independent Executors, Petitioners-Appellants, v. COMMISSIONER OF
INTERNAL REVENUE, Respondent-Appellee.

Appeal from the Decision of the United States Tax Couart
Befiore STEWART, Chief Judge, and WIENER and COSTA, Circuit Judges.
WIENER, Circuit Judge:

Petitioners-Appellants Margaret Elise Joseph and Leslic Keith Sasser (“Petitioners™). as Independent Executors of the Estate of their
deceased father, Jamves A, Elkins, Ji. (“Decedent™), petitiviied the Undted States Tax Coust ("Tax Court”™) to review and eventually
eliminate the federal estate tax deficiency assessed against the Estate by Respondent-Appellee, the Commissioner of Internal Revenue
{“the Commissioner™). That deficiency resulied solely from the Commissioner’s disallowance of the “fractionalownership discount™
applied by the Estate in determiming the taxable values of Decedent's pro rata shares of the pointly stipulated fair market values (
“FMV™) of 64 original works of modern and contemporary art in which the Decedemt owned only fractional interests at his death,

In the Tax Court, the Commissioner stendfastly maimiained that absoluiely no fractional-ownership discount was allowable. This
presumably accounts for his failure 1o adduce any affirmative evidence—either facal or expert opinion—as to the quantum of such
discounts in the event they were found applicable by the court.

The Tax Courl rejected the Commissioner's pero-discount position, bul also rejected the quantums of the various fractional-ownership
discounts adduced by the Estate through the reports, exhibits, and testimony of its three expert witnesses—ithe only substantive
evidenee of discount quantum presented 1o the court,” Instead, the Tax Cournt concluded that a “nominal” fractional-ownership
discount of 100 percent should apply across the board to Decedent's ratable share of the stipulated FMV of each of the works of an;
this despite the absence of any record evidence whatsoever on which to base the quantum of its self-labeled nominal discount.

! The Estate had applied a fractional-ownership discount of 44,75 percent uniformly 10 the Decedent's interest in each work of art when
preparing the estate tax return, Form 706, It did so based on the appraisal of Sotheby's, Inc. and the report of Deloitte L.L.P. As the
IRS disallowed that discount, however, the Estate treated it as a fall-back position in the Tax Court and adduced expert testimony of
diserete discounts for the variows works,

We agree in large part with the Tax Court's underiving analysis and discrete factual determinations, inchuding its rejection of the
Commissioner's zero-discount position (which holding we affirm), We disagree, however, with the ultimate step in the court’s analysis
that led it noi only to reject the quaniums of the Estate’s proffered fractional-ownership discounts but also to adopi and apply ene of
its own without any supporting evidence. We therefore affirm in part, reverse in part, and render judgment in favor of Petitioners,
holding that the taxable values of Decedent’s fractional interests in the works of ant are the net amounts reflected for each on Exhibit B
of the Tax Court's opinion. This, in turn, produces an aggregate refund owed io the Estate of $14,35%,508.21, plus statuiory interest.”

* The Estaie and the Commissioner have jointly stipulated this amount as the tax refund that would be due under these circumstances

and have further stipulated that they will confer and caleulate the proper amount of statutory interest owed if the stipulated refund is
uwltimately determined to be due and owing.

I. FACTS AND PROCEEDINGS
A. Issue on Appeal

Despite the size and complexity of Decedent's estate and the millions of dollars of federal estate tax that it returned and paid, the single
question presented in this appeal is narrow, straightforsard, and easily posed:

Gitven the parties’ stipulation of the FMVY of each of the works of art in which Decedent owned fractional mterests at his death, 1= the
Estate taxable on Decedent's undiscounted pro rata share of those FMVs, as the Commissioner contended on audit and throughout the

Tax Coun procecdings, or is it taxable only on those values reduced by fractional-ownership discounts of either (1) a uniform 10
percent cach, as held by the Tax Court, or {2) the various percentages that the Estate advanced through the testimony and reports of

its expert witnesses?

This entire appeal thus begins and ends with the question of the taxable value of Decedent's fractional interests i those 64 ftems of non-
business, tangible, personal property that were joimly owned in varying percentages by Decedent and his three adult children at the
instant of his death. And, the answer to that one question begins and ends with the proper administration of the ubiguitous willing
buyer'willing seller test for fair market value: “Fair market value is defined as ‘the price at which the property would change hands
hetween a willing buyer and a willing seller, neither being under any compulsion to by or sell and both having reasonable knowledge
of relevant facts.” ™
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' Anthony v. United States, 520 F.3d 374, 377 (5th Cir. 2008) (citing Treas. Reg. §20.2031-1(b)).

H. Background

Crwver the course of their marriage, the Texas-domiciled Decedent and his wife acquired property, both real and personal, essentially all of
which fell into the community that existed between them and thus was owned equally by the spouses. Among their many and varied
acquisitions were race horses, real estate, interests in closely held businesses, and the said 64 works of art. Their interests in cach of
those works were retained for the remainder of their respective lifetimes, and that an was displayed in their home or office, or those of
their adult children, or, occasionally, at an art gallery, museum, or other public place, albeit not as one cohesive collection or
assemblage.

Decedent and his wite each created an inter vivos Grantor Retained Income Trust (“GRITy that held title to their respective half
interests in three of the 64 works (the “GRIT Ant™). After the death of his wife during the terms of the GRITs, and for the remainder
of his lifetime, Decedent comtinued 1o own his 50 percent interest in those three pieces. His three children received his late wife's 50
percent interest, 16.667 percent each.

By virtue of a bequest to him from his wife of her 50 percent interest in each of the remaining works and his subsequent disclaimer of a
26.945 percent interest in each, Decedent owned at his death an aggregate 73.055 percent interest in each of those 61 picces (the
“IHsclaimer Ari™), comprising his original 50 percent and the 23,055 percent interest from his wife's bequest that remained afier
deducting the 20,9435 percent interest that Decedent disclaimed. Thar disclaimed interest passed equally to their three children, as their
mother's successor legatees, 898167 percent ¢ach, and was owned by them at his death.

From time to time following the death of his wife, Decedent and his children voluntarily subjected their respective interests in the works
of art to various restraints on possession, partition, and alienation. For example, Decedent’s three children leased their combined 30
percent interests in two of the three pieces of GRIT Ant to Decedent, thereby ensuring his uninterrupted possession of those two
works, That lease, which was still in effiect at Decedent's death, specified, fnver alia, that no co-owner conld dispose of his or her
interest in a leased work unless joined by all co-owners. The lease also provided that none could transfer or assign his or her “rights,
duties and obligations” under the lease without the prior consent of all,

Similarly, Decedent and his children encumbered all 61 items of Disclaimer Art with a “Cotenants Agreement.” Among other things, it
spelled out each co-owner's right of possession for a specified number of days during any 12 month period. More pertinent o this
appeal, that agreement prohibited the sale of an interest in any work by a co-owner without the prior consent of all, The one piece of
GRIT Art that had not been subjected 1o the children's lease to Decedent was eventually added wo the list of works covered by the
Cotenanis Agreement.

. Proceedings Prior to Tax Court Litigation

Decedent died testate in February 2006, His will was probated in Harris County, Texas, and his three children qualified as co-executors,”
The

* Decedent's son, who was one of the three co-executors, died unexpectedly in June 2010, after which his two sisters, Petitioners herein,
continued to serve as the Independent Executors of Decedent's estate.

Diecedent's Estate Tax Return, Form 706, was filed the following May, reporting a tax liability in excess of 5102 million. It listed, among
other assets, fractional interests in various items of real and personal property, including his 73,005 percent interest in the Disclaimer
Ast and his 50 percent interest in the GRIT Art.”

* The Commissioner and the Fstate eventually stipulated undiscounted FMVs totaling 524,580,650 for the Disclaimer At and
S 10,600,000 for the GRIT An, differing slightly from the appraisal of $23,530,650 for the Disclaimer Art and $9,600,004 for the
GRIT Art previously received by the Estate.

Following its audit of the estate tax retum, the Intemal Revenue Service (“TRS") accepted net values that remaimed after deducting
vartous fractionalownership discounts on essentially every property, real and personal, in which Decedent owned a fractional mterest,
with but ane exception: the 64 works of art. The [RS refused to allow amy discount against the Decedent’s pro rata share—his
fractional-ownership interest—of the stipulated FMV's of these works. The [RS asscssed an estate tax deficiency of $9,068,266,

I Tax Court Procecdings

The Estate filed the instant action in Tax Court i July 2000, addressing the single substantive issue of the taxable values of Decedent's
fractional interest m the 64 ftems of arl.” By the tme of the tal in September 200 1, the parties had nammowed a number of issues by
joint stipulations. During that one-day trial, six witnesses testified, five of whom were tendered as experts, three by the Estate and two
by the Commissioner. The lone non-expert witness was Mrs, Leslie Keith Sasser, Decedent's daughter and co-executor,
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“ The Estate's petition included additional refund claims that turn on the valuation of the an work, including a greater charitable
deduction produced by that valuation and deductions for greater fees and cost of administration than originally projected. Such claims
are ancillary to and controlled by the ultimate determination of the taxable value of the arn.

The gist of Mrs, Sasser's responses (o questions on direct, on eross, and from the court, was that she and the other Elkins heirs are
stronghy amtached to the art work, largely sentimentally; that they do not view those works as business assets, primarily because they
simply do not need the money; and that they are determined to retain the an for life, Le., they would never be sellers. In response 1o
hypothetical questions from the court, Mrs, Sasser did respond—also hypotheticallv—that she and presumably the other Elkins heirs
might be fpvers of Decedent's interest from a hypothetical willing bayver of that imterest, but only if assured by an expen or experts
that the price was fair:

THE COURT: Well, would vou he willing to pay a pro rata portion ... of the fair market value of the whole piece of ant, of each of the
ones that vou liked, to get thar [] percent interest that somebody else had?

THE WITHESS: [ would be willing 1o pay if somebody told me that it was a fair price o get that, and [ can't sav what is fair, ... If
somebody who knew the ant market assured me that was a fair price, then, yes, | would,

THE COURT: Such as [the Estate’s expert]?
THE WITMNESS: Yes, if he assured me that it was a fair price, | would buy it back.

The Estate's three remaining witnesses were tendered as experts in various aspects of the art’s vahies and were “received™ as such by the
court; David Nash as an expert in the art market, the merchantability of art, and the valeation of art; longtime Texas lawyer William
T. Miller as an expert on the nature, procedure, time, and costs of actions of pantition and enforcement of restraints on alienation
litigated on the basis of Texas law: and Mark L. Mitchell as an expert on the valuation of fractional imterests in property. The result of
the combined, interrelated, and imerdependent testimony and reports of these experts was that a proper application of the willing
huyerwilling seller test would produce prices for the Decedent's undivided interests in the works of art substamially below his pro
rata share of their respective FMVs, They conchided that any hypothetical willing buver would demand significant fractional-
ownership discounis in the face of becoming a co-owner with the Elkins descendants, given their financial strength and sophistication,
their legal restraints on aliemation and panition, and their determination never 1o sell their interests in the an.

By contrast, the Commussioner adduced no expent testumony or other evidence to estabhsh alternative quantums of fractional-ownership
discounts, sticking instead 1o his no-discount position.” He did proffer two experts as rebuttal witnesses, The Tax Court “received”
one of them, Ms. Karen HanusMcManus, as an expert appraiser of modemn and contemporary art, and the other, Mr. John R. Cahill,
as an expert on “art transactions,” but rejected his opinien as “not germane 1o the issues in this case,” Ms. Hanus-McManus's
testimony is best summarized by her stated conclusion that “there is no recagnized market for partial interest[s] in works of modern
art and contemporary art within the secondary markets, with the galleries, and with private dealers.”™ She would not state, however,
that there had never been, or never could be, sales of undivided interests in such art; only that there was no established or
“recognized” market for such fractional interests.

" The Commissioner appears 1o have ignored, or been unaware of, the venerable lesson of Judge Leammed Hand's opinion in Cofean: In
essence, make as close an approximation as you can, bul never use a zero. See Cohan v. Comm'r, 39 F.2d 540, 54344 (24 Cir.
1930),

* Fmphasis supplied.

The Tax Courl issued its opinion in March 200137 Applving the “fictitious willing buyer/willing seller” 1est to determine the taxable value
of Decedent's undivided interests m the various works of art, the Tax Cowrt ultimately held thai such interesis are indeed subject o
fractional-ownership discounts, but that the price on which the fictitious buyer and seller would finally agree would be the jointly
stipulated values reduced by a “nominal” discount of 10 pereent only.

* Estate of Elkins v. Comm'r, 140 T.C. 86 {2013).

I ANALYSIS

A, Standard of Review

We review appeals from the Tax Court under the same standards which we review appeals from the district courts: de nova for purely
legal conclusions; clear error for findings of fact.'™Clear error exists if we are left with a definite and firm conviction that a mistake
has been made, ™ We review mixed questions of fact and law de move.> We have long held that “determination of fair market value

is & mixed question of fact and law."™ As noted in the Estate's appellate brief, de novo review is appropriate here because “there is a
pure question of law imbedded in the valuation caleulus,™*
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" Green v. Comm'r, 507 F.3d 857, 866 (5th Cir. 2007),

' United States v. Roussel, 705 F 3d 184, 195 (5th Cir, 2013 {citing United States v. Griffin, 324 F 3d 330, 365 (5th Cir,
20H03T ).

Y Succession of McCord v, Comm'r, 461 F.3d 614, 626 ( 5th Cir. 2006),
7 Estate of Dunn v. Comm'r, 301 F.3d 339, 348 (5th Cir. 2002).

* Adams v. United States, 218 F.3d 383_ 385-86 {Sth Cir. 2000).

B. Framework

1. No Special Deference

Prehmimarily, we note two factors that oo por come mtoe play in today's review. First, the Tax Court neither expressed nor implhied
credibility concerns with any witness, lay or expert, so there are no credibility calls 1w which we owe special deference. Second, the
willing buyer/willing seller test of fair market value ruly s abiguitous: Tt s not peculiar to federal tax wssues. Rather, it is universally
emploved m mynad legal contexts: civil and crimmal; tort and comtracts; admimstrative and msurance. We therefore owe no enhanced
deference to the Tax Court's apphication of that test.

2. Burden of Proof

As we affinm the Tax Court's ruling that percentages of fractionalownership discount are applicable, we need not comsider whether it
applied the correct burden of proof to reach that conclusion. The second part of today's inguiry—the correct percentages of fractional-
ownership discounts 1o be applied-—presents a somewhat thormier question, at keast theoretically. The Tax Court failed 1o reguire the
Commissioner 1o bear that burden of proof, even though 26 U.5.C. §7491 mandates that when, as here, the pelitioning laxpayer
adduces sufficient evidence to establish the matenial facts—in this case, the amounts of the discounts—the Commissioner has the
burden of refuting such facts and proving different ones. Yet he chose not 1o adduce any evidence of discount guantim whatsoever,
sticking mstead o his no-discount position. By contrast, the Estate adduced a plethora of credible and highly probative evidence in
support of both the applicability of such discounts vel non and the precise percentages of the discount to be applied to each separate
itern, as summarized in detail on Exhibit B of the Tax Court’s opinion. Under a proper administration of §7491's burden of proof rule,
this case should have ended at that point with a judgment for the Estate. But, as shall be seen, the court's falure (o assign the burden
of proof of guanium to the Commmssioner, although error, makes no difference in the end. head justify="1"p=3. Preponderance of the
Evidence

After repecting the Commissioner’s no-discount position, the Tax Courd announced that the issue of the burden of proof was not
imporiant because it woukd proceed 1o determine the appropnate guantum of the discounts based on a preponderance of the
evidence. In most tnals, “|a] determination of where the preponderance lies requires a measuring and weighing of all the evidence, pro
and eon.""* But, when, as here, the anly evidence on an issue is that presented by but one partv—and by the one that did not have the
burden of proof, at thai—there is no “preponderance™ It takes two 1o tango.*® As with its misapplication of the burden of proof,
however, the Tax Count's error in announcing its use of the preponderance standard to determine the amounts of the discounits
tiltimately makes no difference. This s because, having pit all of his eges in the one, no-discount baskel at tnal, the Commissioner
cannol be heard on appeal 1o guestion the quantity, quahity, or sufficiency of the evidence adduced by the Estate 1o prove the guicominam
of the fractionalownership discounts 1o be applied.'” Likewise, given the total absence of substantive evidence from the Commissioner
on the issue of quantum, the Tax Court should have accepted and applied the uncontradicted quantums of the parial-ownership
discounts that the Estate proved with much more than substantial evidence.

Y United States v, Ricks, 639 F.2d 1305, 1309 (5th Cir. Unit B Mar.1981),
5 Black's Law Dicifanary defines “preponderance of the evidence™ as: “The greater weight of the evidence, not necessarily esiablished
by the greater number of witnesses testifving to a fact bat by evidence that has the most convincing force; superior evidentiary weight

that, though not sufficient 1o free the mind wholly from all reasonable doubt, is still sufficient to incline a fair and impartial mind to
one side of the issue rather than the other.”™ See Black's Law Dictiomary 1301 (9th ed. 2009).

" For the first time on appeal, the Commissioner aitempis o address the quantum of the fractional-ownership discounts as supporiing
the Tax Court's 10 pereent discount. It is well settled, however, that we do not consider contentions raised for the first time on appeal
Crawford Prof| Drugs, Inc. v. CVS Caremark Corp., 748 F.3d 249, 267 (5th Cir. 2014),

4. Merits

Tust as it was obwvious to the Tax Court that the Commissioner had no viable basis for rigidly msisting that no fractional-ownership
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discount was applicable, it should have been equally obwious that, in the absence of any evidentiary basis whatsoever, there is no
vighle factual or legal support for the cour’s own nominal 10 percent discount. This is particularly ironical when viewed in the light of
the Tax Court's correct distinetion of this case from, among others, Estate of Scull v. Commissioner, 67 T.C.M. (CCH) 2953
{1994), and Stone v. United States, No, 06-0259, 2007 WL 2318974, at *3 (N.[2. Cal. Aug. 10, 2007). The courts in both of
those cases awarded nominal discounts, but, as the Tax Court noted, they were only awarded “because of a lack of proof [by the
taxpayer] that any greater discount was warranted.” But the exact opposite situation is present here: The Estate, as taxpayer,
presented all of the discount evidence, and a surfeit at that, further eschewing the propriety of a nominal discount.

At oral argument, appellate counsel for the Commissioner insisted that the Tax Court's sole reason for rejecting the discounts determined
by the Estate’s experts was their failure to include, or assign sufficient weight to, the Elkins heirs’ strong emotional (“psychic™)
attachment io the family’s works of art. Counsel claimed that the court faulied those experts for not concluding that, in and of stsclf,
such psychic attachment would guarantee the hypothetical willing buyer a virually undiscounted purchase price for the Decedent's
fractional interests, regardless of those heirs” strong legal and financial positions as putative hostile co-owners with such a
hypothetical willing buyer, According to Commissioner's counsel, this is what led the Tax Court to reject the expert's discounts out of
hand. We disagree with counsel's cherry picking of the Tax Court's analysis. But even if counsel's reading of the Tax Court's reasoning
wiere correct, it would not absolve that court of ¢lear error,

We have again reviewed the entire transcript of the testimony of the Estate's experts and their written reponts, and we are satisfied
beyond cavil that they considered and correctly weighed all factors and characteristics of the Elkins heirs when determining how
much a hypothetical willing buyer would pay for Decedent’s fractional interests and thus become a co-owner with them. Those
experts took into aceount bath the pros and the cons: the children's firancial astuteness and their net worths; their vpothetical desire
to acquire Decedent's fractional interests if a hypothetical willing buyer should acquire them first, but also their uncontradicted
testimony that they would do so only for a “fair price,” as determined by expents (presumably those who testified for them); their legal
and financial ability to prevent any hypothetical willing buyer from quickly “flipping™ his fractional interests in the art to third parties,
particularly given the heirs' contractual restraints on alienation and partition. as well as their predictable determination to rid
themselves of unrelated co-owners regardless of how much time it might take, In sum, we do not read the Tax Court 1o have rejected
the importance of all aspects of the children's legal relationships to the ant ather than their “psychic” interests.

We repeat for emphasis that the Estaie's unconiradicted, unimpeached., and emimenily credible evidence in support of its profiered
fractionalownership discounts is not just a “preponderance” of such evidence: it is the amy such evidence. Nowhere is there any
evidentiary support for the Tax Cournt's unsubstantiated declaration that “a 10% discount would enable a hypothetical buver to assure
himself or herself of a reasonable profit on a resale of those interests 1o the Elkins children.” HBesides the error in logic of presuming
that the hypothetical willing buyer must turn right around and sell his fractional purchases to those heirs, we cannot escape the
conclusion that, under the facts of this case and the way the parties tried it, such a determination constitutes reversible ervor under any
standard of review,

& Correct Quantum of Fractional-Ownership Discounts

In turning to the question of the appropriate quantum of discount, the Tax Court acknowledged that (1) only the Esiaie's experis
thoroughly analyzed the extent of the discount. (2) the relevany testimony of the Commissioner's expert Ms. Hanus-McManus boiled
down to the single fact that there is no “recognized” market for fractional interests in art, and (3) the several coowners' agreements
that regulated and restricted alienation, partition, and possession of essentially all of the art are distinguishable from such
arrangements among persons engaged in arm's length, for-profit, an transactions, We agree, In fact, this increases the level of our
comtort in concluding thai nothing in the testimony of the Commissioner's experts, in his appellate brief, or in his appellate counsels
oral argument, detracts from or calls into question the Estate’s unilateral discount evidence. '

" Indeed, the testimony of Ms, Hamus-McManus that there is no recognized or established market for undivided interesis in art lends
support o a greater discount. The absence of an established market would be a factor that a willing buver would consider as calling
for a deeper discount of fractional interests in art. Such ahsence does not, however, mean that willing buyers and willing sellers of
fractional interests in art do not exist and cannot find one another through means other than an established market, e g, eBay, an
galleries, art dealers' networks, conventions, social networking, and the like.

It is principally within the last few pages of its opinion that the Tax Court's reversible error lies. While continuing to advocate the willing
huyer'willing seller test that controls this case, the Tax Court inexplicably veers off course, focusing almost exchusively on its
perceplion of the role of “the Elkins children™ as owners of the remaining fractional interests in the works of art and giving short shrifi
to the time and expense that a successful willing buyver would face in litigating the restraints on alienation and possession and
otherwise outwaiting those particular co-owners. Moreover, the Elkins heirs are neither Aypothetical willing buyers nor hypothetical
willing sellers, any more than the Estate is deemed to be the hypothetical willing seller,

We acknowledge, of course—as did the Estate’s experts—that a hypothetical willing buyer would be aware of and take into account aff
aspects of the remaining fractional interests i the ant that the Elkins heirs owned, not just the likelihood of their hypothetical desire o

acquire the Decedent’s fractional interests in the an from any successfil hypothetical buyer thereof. An objective reading of the
entirery of those experts’ written reports and their testimony at trial demonstrates beyond question that the heirs' financial strengths,
their oui-of-hand rejection of the idea of ever selling their interests, and the time and money that the legal restrainis m their arsenal
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would cost a willing buyer, combine to minimize any effect to the contrary that their “psychic” attachment to the art might otherwise
have on the discounts that apply here. To repeat, Mrs, Sasser testified that i, hypothetically, she and her siblings were 1o purchase
such interests, it would only be after first determining from experss that any price was fair and reasomable, And the experts consulied

would likely be those persons whom the Tax Court accepied at trial; experts whose uliimate values were based on their substantial
discounts below FMY,

Furthermore, like the absence of an established market. the subjective characteristics of the Decedent's descendants as the owners of the
remaiiig fractional mierests wotld Likely cut the other way: A potential willing buyer would imdoubtedly nsist that his potential
willing seller further discount the sales price to account for the virual impossibility of making an immediate *flip™ of the art. Such a
fully informed willing buyer would be well aware that, by virtue of becoming a co-owner with the sophisticated, determined, and
financially independent Elkins herrs, he could not possibly make such a quick resale—absent a deep discount, that 15, Amd, the
situation is only exacerbated by the effect of the various restrictions on partition, alienation, and possession that survived the death of
the Decedent.

L CONCLUSION

We conclude our review by examining the entire record 1o see if we can determine the correct quantums of the fractional-ownership
diseounts and thereby avoad remand. When we do so, we conclude that the discounts determined by the Estate’s experts are nol just
the only ones proved in court; they are eminently correct, We are never comfortable in disagreeing with, much less reversing, a jurist
of the experience, reputation, and respect enjoyved by the Tax Court judge whose work product we are called on to review woday. Yer,
our review of the court's extensive explication of this case and 1ts ultimate conclusion that the proper discount 15 10 percent, leaves us
with the “definite and firm conviction that a mistake has been made,™

¥ Green v. Comm'r, 507 F.3d 857, 866 (5th Cir. 2007).

At hottom, we find nothing in this record or in the Tax Court's opinion that would justify any conclusion other than that the Estate is
entitled to a final determination of the estate tax owed that produces a tax refund calculated on the basis of the fractional-ownership
discounts and net taxable FMYs set forth on Exhibit B to the court's opinion. The record on appeal is sufficient for ws to render a final
judgment and dispose of the sole issue in this case without prolonging it by remand at the cost of more time and money to the parties,
Accordingly, we (1) affirm the Tax Court's rejection of the Commissioner's insistence that no fractional-ownership discount may he
applied in determining the taxable values of Decedent's undivided interests in the subject art work: (2) affirm the Tax Court's holding
that the Estate is entitled to apply a fractional-ownership discount to the Decedent's ratable share of the stipulated FMY of each of the
04 works of art; (3) reverse the Tax Court's holding that the appropniate fractional-ownership discount is a nominal 10 percent,
uniformly applied to each work of ant, regardless of distinguishing features; (4) hold that the correct quantems of the
fractionalownership discounts applicable to the Decedent's pro rata share of the stipulated FMVs of the various works of art are those
determined by the Estate’s expents and itemized on Exhibit B to the Tax Court’s opinion; and (3) render judgment in favor of the
Estate for a refund of taxes overpaid in the amount of $14.359,508.21, plus statutory interest in a sum to be agreed on by the partics,
hased on the timing of the payment of that refund to the Estate, all as jointly stipulated to us by the parties,

AFFIRMED in pari: REVERSED in part; and RENDERED

Alan S. Halperin | Partner

Paul, Weiss, Rifkind, Wharton & Garrison LLP

1285 Avenue of the Americas | New York, NY 10019-6064
(212) 373-3313 (Direct Phone) | {212) 492-0313 (Direct Fax)
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confidential, may be attorney-chent privileged, may
constitute inside information, and is intended only for
the use of the addressee. It is the property of

JEE

Unauthorized use, disclosure or copying of this
communication or any part thereof is strictly prohibited
and may be unlawful. If you have received this
communication in error, please notify us immediately by
return e-mail or by e-mail to jeevacation(@ gmail.com, and
destroy this communication and all copies thereof,
including all attachments. copyright -all rights reserved
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